MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR

ORIGINAL APPLICATION NO.647/2015. (S.B.)

Smt. Damayanti wd/o Shriram Duratkar,

Aged about 65 years,

Occ-Household,

R/o Ram Nagar, Kandli (Paratwada),

Tg. Achalpur, Distt. Amravati. Applicant.

-Versus-.

1. The State of Maharashtra,
Through its Secretary,
Department of Forests,
Mantralaya, Mumbai-32.

2. The Chief Conservator of Forests,
Amravati, Distt. Amravati.

3. The Deputy Conservator of Forests,
East Melghat Forest Division, Chikhaldara,
Distt. Amravati.

4. The Accountant General (A & E)-II, (M.S.),
Civil Lines, Nagpur-440 001.

5. The Additional Principal Chief Conservator of Forests,
(Human Rights, Management & Admn.),
(M.S.), Van Bhavan, Ramgiri Road,
Civil Lines, Nagpur-1. Respondents.

Shri G.K. Bhusatri, the learned counsel for the applicant.
Shri A.M. Khadatkar, the Ld. P.O. for the respondents.

Coram:- Shri J.D. Kulkarni,
Vice-Chairman (J).
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JUDGMENT
(Delivered on this 19" day of January 2018).

Heard Shri G.K. Bhusari, the learned counsel for the
applicant and Shri A.M. Khadatkar, the learned P.O. for the
respondents.

2. The applicant Smt. Damayanti wd/o Shriram Duratkar
in this O.A. is a widow of deceased Shriram Duratkar who was serving
as Van Majur in the office of the respondents. However, for the
purpose of convenience, the deceased employee Shriram Duratkar
shall hereinafter referred to as “deceased Shriram”.

3. According to the applicant, her husband deceased
Shriram was appointed as daily wager vide order dated 29.4.1978 and
his services were regularized as Van Majur w.e.f. 1.11.1994. He got
retired on superannuation on 31.5.2004. He has, therefore, completed
total service of 16 years, 6 months and 9 days i.e. more than 10 years.
As per the provisions of Maharashtra Civil Services (Pension) Rules,
1982 (In short “Pension Rules”), commencement of qualifying service
is from the date the employee takes charge of the post. He was first
appointed either substantively or in an officiating or temporary capacity

and, therefore, the entire service of 16 years, 6 months and 9 days of
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deceased Shriram i.e. from 29.4.1978 should have been considered
for pension.

4. According to the applicant, deceased Shriram
requested the respondent authorities to grant him pension by
condoning deficiency, if any in the service. His case was
recommended by the Deputy Conservator of Forests, Chikhaldara to
the Chief Conservator of Forests, Amravati vide letter dated 31.3.2006.
However, vide communications dated 9.11.2009 and 26.11.2009, the
deceased Shriram’s claim was rejected by respondent No.1, as the
Finance Department of Govt. of Maharashtra was not in agreement for
condoning the shortfall of service. The relevant communication
whereby his claim was rejected is as under:-

“IT OOl 3T ATl IT SO [, 30,9300 T
G0N el HEHOD. 9 o AT 90 [E. R.2¢.k00% I YOG FHadHel g [,
FAERIOD 9RO {aT (AT ddsl) IFH ¢ O0IT HIHA 98 (%) (R) O
ARIEEER [HRIY 0T ol g H0F ¢ I90AT FAIAWEIIH AMHSHE HABHEDAT
3EHTHRO VATl HHANRAT 0 ATHT AT Id.  Fhal [H0AT JIADT $X °rerdT
A9, dUH I FHIACA RJEHET dR  IUaEHAs IRIOYET der o
HHOT AR, AT FHIANAT RJEHET HIR 0IAr 0007aT 0T ddeAax Fhal
USG9 I AT g0 BIONET TYdds] AMHHHE HHABHENIAT S&dd
HA@TYRUMIO ol Sldl. T [ HeX [FHIAET R TAFRC o adl
HYAGIAS OO 0T B0 Mg, AT OHIONOAT IUIENFHR  MHeITeheH
O Odell STal. bl JER0T IR d R JeRO0F J0AT 3HTHRO Jad
AERIOD RRO FaT (0T ddsT) GIIH $9¢R 0T I ¥ (%) (}) JON  Hdd
R ITI0TTOAT 00TATH [H0 [EHFET HgHd! Gl A90d  HeX 00dEarE 3T
HHRTRT F@gAGT 0”39 $FooEd 3%, OV AT Sldddr  00dTd
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MAANTRTGY IHDT HIOATT 3Tl 8. a0 [ATOHTIT JI®aT 3ol 0da0 =T
FHSEIITT I1.”

5. The applicant has, therefore, claimed that both the
orders i.e. dated 9.11.2009 and 26.11.2009, be quashed and set
aside and the respondents be directed to consider the entire service of
the deceased Shriram for counting qualifying service so as to get
pensionery benefits.

6. Respondent Nos. 2, 3 and 5 have filed their affidavits-
in-reply and admitted that the deceased Shriram’'s case was
recommended by respondent No.2 for grant of pensionery benefits by
condoning the shortfall of nine months qualifying service for pensionery
benefits. However, no special reason was mentioned for condoning
gualifying service. As per the policy of the Government in respect of
Rule 54 of the Pension Rules for condonation of delay only
exceptional circumstances are to be considered. The deceased
Shriram did not fulfill the condition under Rule 54 of the Pension
Rules. He was working as a Labourer from 21.1.1978 to 31.10.1994
on daily wages and, therefore, this service cannot be counted for
pensionery benefits. The applicant was absorbed w.e.f. 1.11.1994
as Van Majur, Group-D vide order dated 31.1.1996.

7. The respondent No.4 has also filed reply affidavit.
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8. The learned counsel for the applicant invited my
attention to the recommendation letter dated 31.3.2006 sent by the
Deputy Conservator of Forests, East Melghat Forest Division,
Chikhaldara to the Chief Conservator of Forests, Amravati. It seems
that the deceased Shriram was absorbed in Government service on
regular basis as Van Majur and got retired on 31.1.2004 on attaining
the age of 60 years. As per Rule 10 (2) of the Pension Rules, a
Government servant has to complete not less than 10 years’ of service
for getting pension. The deceased Shriram was short of nine months’
service, since he had completed total service of 9 years and 3 months
till the date of his retirement after absoption. The Deputy Conservator
of Forests, East Melghat Forest Division, Chikhaldara therefore
recommended the case of the applicant as per the provisions of Rule
54 (2) of the Pension Rules and requested the competent authority to
condone the shortfall and to grant pension to him. It seems that the
said recommendation has reached to the Government. The Govt. of
Maharashtra in the Department of Revenue and Forests intimated that
the claim of the applicant does not fall as an exceptional case and that
the Rule 54 (1) and (2) of the Pension Rules cannot be exercised
lightly and each cases is to be considered on its own merits. It was
further intimated that the Finance Department has not given its

consent for grant of pension to the applicant and to condone the
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deficiency as per Rule 54 (2) of the Pension Rules. This was
intimated to the applicant vide letter dated 9.11.2009 (Annexure A-6).
In view of the aforesaid decision, final decision was intimated to the
deceased Shriram, as already stated, vide communication dated
26.11.2009 (Annexure A-7).

9. The learned counsel for the applicant further invited
my attention to some cases wherein the deficiencies in respect of
other employees have been condoned by the Government. This
information was received by the deceased Shriram under the Right to
Information Act as per letter dated 19.4.2014 (Annexure A-9, Page 26
of the O.A.) and as per Annexure A-10 is the list of eight employees,
whose deficiency period has been condoned as per Rule 54 (2) of the
Pension Rules. From the said list, it seems that the deficiency of

various employees for getting pension has been condoned as under:-

30. GG TgPT /AT JEETHRO JId
TeTasd! T =TI0Ir
AOIAT S0ATA
Tl TeTTa.
v AR Ead

g 0Y. Wisf BRETST AAdTH, il JeTrsy R 3 4 ¢ HAEA R EFE.

] 0T SHEAT 3RATe] TSGR, ] ] ° ?o HE
q.A. FAAR

3 YA ARIeTS IiRa 30TH, H.AAT.aTH SR ] ? o ¢ AR
Y 0T IM0TS gUA ASH, F.oll.aeTH o ] ? ° 29 AR
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3 0T AT GRY R, .ol TeTa o R ? ° 8¢ HAE
& 0T. garst J0A guThd, R R ° go AR
q.A.FTAR
0 0T GIMETS A HUTER, H.all.awTa oy 3 3 R4 ¢ AE R EdE
¢ 0T, 3mge AN A, Q ° ° ¢ g
q.A.FTAR
10. The learned counsel for the applicant has also placed

reliance on record one order issued by the Government dated
13.9.2012 (Annexure A-11, Page 28 of the O.A.), from which it seems
that the deficiency of one month and two months respectively in
respect of one Shri Mahule and Shri Bansod for getting pension as per
Rule 54 (2) of the Pension Rules has been condoned by the
Government. Perusal of both these orders clearly shows that no
specific reason has been given while condoning the deficiency for
clearing qualifying service for getting pension in respect of these
employees. It is not known as to why the Finance Department gave its
sanction while condoning the deficiency of service period in respect of
those employees and not consenting for the same in respect of the
applicant’'s husband.

11. It is material to note that the deceased Shriram has
worked as daily wager from 19.4.1978 till his services were regularized
as Van Majur on 1.11.1994. Till his retirement on 31.1.2004, the

deceased Shriram has served for almost 16 years, 6 months and 9
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days with the Government and, therefore, in the interest of justice,
deficiency in the service, as required for getting pension under Rule 30
of the Pension Rules, should have been condoned.

12. The learned counsel for the applicant has also placed
reliance on Rule 30 of the Pension Rules. The relevant rule reads as
under:-

“30. Commencement of qualifying service.-Subject

to the provisions of these rules, qualifying service of a
Govt. servant shall commence form the date he takes
charge of the post to which he is first appointed either
substantively or in an officiating or temporary

capacity.”

13. From the aforesaid rule, it is clear that even the
service of the employee when he was first appointed either
substantively or in an officiating or temporary capacity can be
considered for giving retiral benefits to the employee. In the present
case, as already stated, the deceased Shriram has competed more
than 16 years’ of service in the Government department and there is a
deficiency of just nine months so as to complete ten years’ continuous
service in the permanent capacity as a Govt. servant and, therefore,
the respondent authorities ought to have considered the his case, as

they have considered in the cases of other employees vide order dated
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16.12.2005 (Annexure A-10) and dated 13.9.2012 (Annexure A-11)
and should not have discriminated the deceased Shriram. It is material
to note that the applicant’'s husband has died and is survives by his
widow who was aged about 65 years at the time of filing an application
and considering this aspect, | feel that this is a fit case where the
deceased Shriram Duratkar should have been considered fit for grant
of benefit under Rule 54 of the Pension Rules, 1982. One of the
material aspect in this case which is required to be noted which is not
brought to the notice of this Tribunal unfortunately by the Advocates of
either of the parties. The claim of the deceased employee was
rejected by respondent No.1 vide communication dated 9.11.2009 and
thereafter on 26.11.2009 as per Annexure A-6 and A-7 and the
deceased employee Shriram Duratkar died on 21.1.2014. The
deceased employee Shriram Duratkar has not filed this O.A. But the
O.A. has been filed by his widow i.e. the present applicant. It seems
that against the orders passed by respondent No.1 on 9.11.2009 and
26.11.2009, appeal was filed before the Lokayukta and the Lokayukta
rejected the claim of the deceased Shriram on the ground that the
applicant’s claim was rejected by the Government. This was informed
to the deceased Shriram by the Lokayukta office vide communication
dated 24.12.2013 i.e. Annexure A-8 page No.25 of the O.A.

Thereafter the applicant's son sought information under the Right to
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Information Act as regards the employees whose deficiency in period
for getting pension was condoned and after getting that information,
this O.A. was filed. Considering this fact, it is made clear that the
deceased employee Shriram Duratkar will not get arrears of pension, if
the deficiency and the delay is condoned, the applicant who is widow
of deceased employee Shriram Duratkar will, however, be entitled to
claim family pension in case deficiency is condoned.
14. In view of discussion in foregoing paras, | proceed to
pass the following order:-
ORDER
(i) The O.A.is allowed.
(i)  The impugned orders dated 9.11.2009 (A.6)

and 26.11.2009 (A.7) issued by the
respondents are quashed and set aside.

(i)  No order as to costs.

(J.D.Kulkarni)
Dt. 19.1.2018. Vice-Chairman(J)

pdg



